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ThismattercomesbeforethePublicServiceCommissionof SouthCar'olina(the

Commission)by wayof aMotion from theSouthCarolinaBudgetandControlBoard

(theBoard)for' anorderimposingaprotectiveor confidentialityagreementuponChem-

Nuclear'Systems,LLC, aDivision of GTSDuratek,Inc. (Chem-Nuclearor the

Applicant)andtheBoard. Chem-Nuclear,in accordancewith CommissionOrderNo.

2000-591(July20,2000),filed anApplicationwith theCommissionfor'identificationof

theApplicant's allowablecostsfor theoperationof its regionallow-level radioactive

wastedisposalfacility in Barnwell,SouthCarolina.After' theBoardserveda setof

discoveryrequestson Chem-Nuclear,theBoard,anticipatingthattheApplicantmight

withhold or attemptto withhold responsesto certaindiscoveryrequestson thegrounds

thattheresponsesincludedconfidentialinformation,sentaproposedConsentProtective

Orderto Chem-Nuclearcoveringconfidentialinformationthatmightbeproducedduring

thediscoveryprocess.Chem-NuclearrejectedtheBoard'sproposedConsentProtective

Order. Thereafter,Chem-Nuclearservedproposedconfidentialityagreementson the
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Board;however,theseproposedagreementswererejectedby theBoard. Oralarguments

on theBoard'sMotion wereheardonFebruary15,2001,at 11:30a.m.,in the

Commission'sHearingRoom. For thereasonsdiscussedbelow,we find that certain

discoveryrequestsin this mattermayrequirethereleaseof confidentialinformation;

therefore,aProtectiveOrdershouldbe issuedin thiscase.

DISCUSSION

This Commission has the authority to issue a protective order in accordance with

the South Carolina Rules of Civil Procedure and South Carolina case law. See 26 S.C.

Code Ann. Regs. 103-854 (Supp. 2000). Rule 26(c), SCRCP states, "Upon motion by a

party or by the person from whom discovery is sought, and for good cause shown, the

court in which the action is pending...may make any order which justice requires to

protect a par_y or person from annoyance, embarrassment, oppression, or undue burden

by expense .... " In Hamm v. S.C. Public Service Com'n, 312 S,C. 238, 241,242,439

S.E.2d 852, 854 (1994), the Supreme Court held that the Commission properly issued a

protective order after it weighed whether "the party seeking the protective order has met

its burden of showing good cause by alleging a particularized harm [and] the party

seeking the discovery.., show[s] that the information sought is both relevant and

necessary to the case." In the instant case, the Board acknowledges in its Motion for a

Protective Order that the Board anticipated that Chem-Nuclear would withhold or attempt

to withhold responses to certain discovery requests on the grounds that the responses

might include confidential information or' business trade secrets. We believe that if the

Board did not think that the responses which contain confidential information or business
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tradesecretsshouldbeprotected,theBoardwouldnot havesentaconsentprotective

orderto theApplicantnorwould theBoardhavefiled aMotion for'aProtectiveOrder'

with this Commission.TheBoard'sactionsdemonstrateits acknowledgementthat

confidentialinformationdisseminatedin thisdocketshouldbeprotected.

During theoral arguments,theBoardstatedthatit is seekingresponsesregarding

four mattersfrom Chem-Nuclearwhich theApplicantclaimsareconfidential. Thesefour

mattersaretrenchconstruction,slit trenchconstruction,wasteinspectionprocedur'es,and

salariesof disposalpersonnel.We find thattheApplicant'sresponsesto theBoard's

requestsarerelevantandnecessary;however,theseresponsesmaycontaincommercially

sensitive,intellectual,proprietaryinformationandtherefore,theresponsesshouldbe

subjectto aprotectiveorder. ThisOrderappliesto all thepartiesin this caseandwe

anticipatethat futurediscoveryrequestsmadeby thepartiesmayrequiretheproduction

of confidentialinformation. Therefore,thescopeof thisOrdercoversnotonly the

informationrequestedby theBoardduringtheoral argumentsbut alsoanyother'relevant

andnecessaryresponsesto discoveryrequestswhichfall into thecategoryof

"confidential information"asdefinedin this Order.

We find thattheconfidentialresponsesthatareproducedby theApplicantwill

allow thepartiesto fully preparefor thehearingin this matter.A protectiveorderis

necessaryin this caseto protectthe interestsof all parties.We herebyorderthatany

documents,information,andmaterialrequestedby partiesin thiscasedeemed

confidentialby theApplicant,Chem-NuclearSystems,LLC, aDivision of GTSDuratek,



DOCKETNO. 2000-366-A- ORDERNO. 2001-195
MARCH 2, 2001
PAGE4

Inc. (Chem-Nuclearor'theApplicant),andproducedby theApplicant,will besubjectto

thefollowing termsandconditions:

1. "Confidential Information"shallmeanall documents,information,and

otherthings (bothtangibleandintangible)requestedfrom theApplicantin theabove-

referencedmatterfor which theApplicanthasagoodfaithreason,basedonbusiness

interests,thatthosedocuments,information,andotherthingsareconfidentialand

constitutetradesecretsandcommercialor financialinformationwhich areprivileged,

confidentialorproprietary. In orderto assertaclaim thataparticulardocument

constitutesConfidentialInformation,theApplicant shallclearlymark anysuchdocument

as"CONFIDENTIAL INFORMATION."

2. The term "document" shall mean all written, recorded or graphic material,

and non-paginated items such as computer tapes, diskettes, and CD ROMs produced by

the Applicant in this docket proceeding.

3. Access to documents claimed by the Applicant to be Confidential

Information shall be made available to all parties in this proceeding pursuant to the South

Car'olina Rules of Civil Procedure and the terms of this Protective Order. Confidential

Information shall be restricted by the parties to the following persons: counsel for the

parties, representatives of the parties in this case, witnesses and experts in this matter', the

Public Service Commission and its authorized staff, including certified court reporters.

Confidential Information will be used solely for the purposes of the proceedings in

Docket No. 2000-366-A and will not be used for any other purpose, including

consultation with competitors of the Applicant, or' marketing of any set-vices of any
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personconcerning,or relatedto thetreatment,storageor disposalof low-level radioactive

waste.

4. Uponterminationof this matter,all copiesof ConfidentialInformation

furnishedby theApplicantto thepartiesin thiscase,or'othercopiesmadeby anyoneof

ConfidentialInformation,togetherwith all originals,reproductionsandnotesreproducing

suchConfidentialInformation,shallbe returnedto counselfor theApplicantor'

destroyed,together'with a letterfrom counselfor theparty to Applicant'scounsel

confirming thesame.ThePublicServiceCommissionmayretainsuchconfidential

informationaswasplacedinto therecordof thecaseduringanyhearingon thismatter'.

Suchinformationwill be retainedby theCommissionasis other'confidentialmaterial.

5. Nothingin thisOrdershallconstitutea limitation onanyPartyof Record

and/orIntervenorregardingtheuseof theConfidentialInformationprotectedhereinfor

anypurposein taking depositionsorat anyhearingpursuantto thegoverningrulesof

procedure,evidence,andsubstantivelaw.

6. Theprovisionsof thisProtectiveOrdershallnot terminateatthe

conclusionof theproceedingsin DocketNo. 2000-366-A. TheApplicant is entitledto

enforcethis ProtectiveOrderagainstthepartiesof recordbeforetheCommission,

pursuantto the Commission'srulesandregulations,orbeforeanyother.judicialauthority

havingcompetentjurisdiction for'anybreachor threatenedbreachof thisProtective

Order. For purposesof enforcingthis ProtectiveOrder,propervenueshallbeColumbia,

SouthCarolina.
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7. Nothing in thisProtectiveOrdershallbeconstruedto preventthe

Applicant from objectingto discoverythatit believesto beotherwiseimproper'underthe

SouthCarolinaRulesof Civil Procedureandotherapplicablelaw. Further',nothingin

this ProtectiveOrdershallpreventtheApplicant fromfiling anymotions,pursuantto the

SouthCarolinaRulesof Civil Procedureor otherapplicablelaw,concerningthemanner

in which ConfidentialInformationmaybedesignatedor disclosedat ahearingin Docket

No. 2000-366-A.

8. If anyprovisionof thisProtectiveOrderis violatedby thepartiesin this

matter',remediesfor noncompliancewill bemadeavailablein accordancewith South

Carolinalaw.

9.

this OrderasExhibit I, shallbeexecutedby thepartyrequestingtheConfidential

Informationandsentto counselfor theApplicantprior to thereleaseof anyConfidential

Information.

TheCertificateof AuthorizedDocketRepresentative,which is attachedto
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10. This Ordershallremainin full forceandeffectuntil further'Orderof the

Commission.

BY ORDEROFTHE COMMISSION:

Chairman

ATTEST:

'ector _'_ _¢

(SEAL)
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EXHIBIT I

STATEOF

COUNTY OF

CERTIFICATEOFAUTHORIZED DOCKET REPRESENTATIVE

I, , havebeengivenacopyof the

ProtectiveOrderissuedin thisproceeding,andI certify thatI havereadandunderstand

theProtectiveOrder. Further,I agreeto beboundby thetermsof theProtectiveOrder. I

understandthatthecontentsof theConfidentialInformation,andanynotes,memoranda,

or anyotherform of informationregardingorderivedfrom ConfidentialInformationwill

notbedisclosedto anyoneother'thanin accordancewith theProtectiveOrderandshall

beusedonly for thepurposesof theproceedingsin SCPSCDocketNo. 2000-366-A.

Signature:

Dateof Execution:
(Typeorprint below)

Name:

Title:

Company:

Address:


